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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VELLS, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone taxes of $2,543 for 2003 and $2,571
for 2004. After concessions, the follow ng i ssues remain for

decision:! (1) Whether expenses related to petitioner’s personal

!Respondent has conceded the issue of whether petitioner
(continued. . .)
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resi dence claimed on Schedul es E, Suppl enental |ncone and Loss,
attached to his tax returns for the years in issue are deductible
as rental expenses; (2) whether petitioner has substantiated $509
of the $26,393 in real property taxes clainmed as a deduction on
his 2003 tax return; (3) whether the |osses related to
petitioner’s rental property in Culver Cty, California, and
clainmed on his 2004 tax return are subject to passive activity
[imtations pursuant to section 469;2 (4) whether the expenses
relating to petitioner’s rental property in Ventura, California,
and cl ainmed on Schedule E attached to his 2004 tax return are
deducti bl e as rental expenses; and (5) whether the $5, 481
petitioner clainmed as unreinbursed enpl oyee busi ness expenses on

his 2004 tax return is deductible.?

Y(...continued)
failed to include in gross incone $6,136 of rental incone he
received during his 2004 tax year.

2Unl ess otherwi se indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended, for the
years in issue. Anounts are rounded to the nearest dollar.

%Respondent al so contends that the m scell aneous item zed
deduction petitioner clained on his 2003 tax return should be
reduced by $334 and that the personal exenption he clained on his
2004 tax return should be reduced by $434. Those matters are
conputational and will be resolved in accordance with our
hol di ngs pursuant to a Rule 155 cal cul ati on.
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FI NDI NGS OF FACT

Sone of the facts and certain exhibits have been sti pul at ed.
The stipulations of fact are incorporated in this opinion by
reference and are found accordingly.

At the tinme the petition was filed, petitioner resided in
M am , Florida.

During the years in issue petitioner managed rental
properties he owned and, for part of 2003, was enployed as an
airline pilot for United Airlines. Petitioner was furloughed by
United Airlines beginning in Novenber 2003 and did not work for
the airline during 2004.

During the years in issue petitioner owned rental properties
in Mam Beach, Florida (Mam Beach property), Ednond, Cklahoma
(Ednond property), Ventura, California (Ventura property), and
Culver City, California (Culver Cty property).

The M am Beach property is a 13-unit apartnent buil di ng.
Petitioner lives in one of the units, a one-bedroom apartnent,
and mai ntains part of the space as his office for his rental
activities (personal residence). Petitioner clained deductions
for the expenses attributable to all 13 apartnments on Schedul e E
of his Federal incone tax returns for tax years 2003 and 2004.

The cl ai ned deductions included real property taxes, nortgage
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interest, and depreciation.* Petitioner actively and materially
manages the M am Beach property.

The Ednond property is a condomnium Petitioner reported
net inconme, after expenses, fromthe Ednond property of $1, 658
and $2,048 for his 2003 and 2004 tax years, respectively.

The Ventura property is a condomnium Petitioner clainmed
| osses fromthe Ventura property of $1,954 and $5,856 for his
2003 and 2004 tax years, respectively.® Petitioner sold the
Ventura property during 2004 and clainmed a long-termcapital gain
on the sale on his 2004 tax return. Respondent allowed $1, 954 of
the loss for the 2003 tax year. Respondent disall owed $5, 856 of
the loss for the 2004 tax year as a rental real estate |oss but
allowed it as an offset against the capital gain recognized from
the sale of the Ventura property.

The Culver City property is a condom nium Petitioner

clainmed | osses fromthe Culver City property of $10,006 and

“Petitioner clained deductions on Schedule E attached to his
return for tax year 2003 for the Mam Beach property of $4, 436
for nortgage interest, $2,500 for real property taxes, and $3, 623
for depreciation. Petitioner clainmed deductions on Schedule E
attached to his return for tax year 2004 for the Mam Beach
property of $4,228 for nortgage interest, $2,122 for real
property taxes, and $3,502 for depreciation.

*Respondent determ ned that the 2003 and 2004 | osses from
the Ventura property were | osses froma passive activity. For
the 2003 tax year respondent allowed the 2003 | oss for the ful
anount. For the 2004 tax year respondent offset the 2004 | oss
agai nst the gain recognized fromthe sale of the Ventura
property. See sec. 1.469-2T(c)(2), Tenporary Incone Tax Regs.,
53 Fed. Reg. 5711 (Feb. 25, 1988).
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$9, 511 on his 2003 and 2004 tax returns, respectively.
Respondent all owed the $10,006 of the | oss for the 2003 tax year
and di sal |l owed $7,463 of the loss claimed during the 2004 tax
year .

Petitioner’s leases with tenants for the Culver Cty and
Ventura properties included a clause requiring the tenants to be
responsi bl e for routine mai ntenance. Petitioner collected the
rent fromthe California properties and visited the California
properties periodically during the years in issue.

Petitioner concedes that he did not file an el ection
pursuant to section 469(c)(7)(A) to treat all of his rental
properties as one rental activity for purposes of the passive
activity limtations.

Petitioner traveled to California and Col onbi a, South
Anmerica, to investigate the potential acquisition of new rental
properties. On his 2004 tax return petitioner clained travel
expense for those trips as unrei nbursed enpl oyee expenses of
$5, 481, all of which respondent disall owed.

By |etter dated Decenber 6, 2007, respondent sent petitioner
a notice of deficiency. Petitioner tinely filed a petition in

this Court for redeterm nation of the deficiencies.
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OPI NI ON

CGenerally, the Comm ssioner’s determ nation of a deficiency

is presuned correct, and the taxpayer has the burden of proving

it incorrect. Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115

(1933).°

We first address the issue of whether the expenses
attributable to petitioner’s personal residence, a one-bedroom
apartnment, are deductible as rental expenses. Petitioner
contends that the nortgage interest, real estate taxes, and
depreci ati on expense attributable to his personal residence are
deducti bl e because he manages his rental properties fromhis
personal residence. Respondent contends that the depreciation
expenses on petitioner’s personal residence are personal and,
t herefore, are not deductible.’

Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving that they have net all requirenments
necessary to be entitled to the clained deductions. Rule 142(a);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992).

SPetitioner does not contend that sec. 7491(a) should apply
to shift the burden of proof to respondent, nor did he establish
that it should apply to the instant case.

'Respondent concedes that petitioner may deduct nortgage
interest and real property taxes associated with his personal
resi dence on Schedule A, Item zed Deductions, for each of
petitioner’s 2003 and 2004 tax years.
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Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred in carrying out a trade or
busi ness. Section 262(a), however, generally prohibits
deductions for personal, living, or famly expenses.

CGenerally, no deduction is allowed wth respect to the
personal residence of a taxpayer. Sec. 280A(a). Section
280A(c) (1) (A, however, provides that section 280A(a) shall not
apply to the portion of a personal residence of a taxpayer
excl usively used on a regular basis as the principal place of
busi ness for any trade or business of the taxpayer. The
| egi sl ative history of section 280A dealing with exclusive use
states as foll ows:

Excl usi ve use of a portion of a taxpayer's dwelling

unit neans that the taxpayer nust use a specific part of a

dwel ling unit solely for the purpose of carrying on his

trade or business. The use of a portion of a dwelling unit

for both personal purposes and for the carrying on of a

trade or business does not neet the exclusive use test.

Thus, for exanple, a taxpayer who uses a den in his dwelling

unit to wite legal briefs, prepare tax returns, or engage

in simlar activities as well for personal purposes, will be
deni ed a deduction for the expenses paid or incurred in
connection with the use of the residence which are allocable

to these activities. * * *

S. Rept. 94-938, at 148 (1976), 1976-3 C.B. (Vol. 3) 49, 186; H
Rept. 94-658, at 161 (1975), 1976-3 C.B. (Vol. 2) 695, 853.

The record shows that petitioner’s personal residence was
used on a regular basis as the principal place of business for
managi ng his rental properties. Petitioner used his personal

residence as his office and stored tools there, and tenants paid
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their rent there. However, petitioner presented no evidence that
any specific area of his personal residence, a one-bedroom
apartnment, was used exclusively for business purposes.
Consequently, petitioner fails the exclusive use test regarding
any specific portion of his personal residence. Therefore, we
hold that section 280A(a) disallows the deductions petitioner
clainmed for his personal residence, except as to those deductions
respondent conceded. Accordingly, we uphold respondent’s

di sal | ownance of deductions for depreciation on petitioner’s
personal residence clainmed on Schedules E for 2003 and 2004 t ax
years.

As to the issue of whether petitioner has substantiated $509
of the $26,393 in real property taxes clainmed on his tax return
for the 2003 tax year, petitioner bears the burden of proving
that respondent’s determnation is incorrect. See Rule 142(a);

Welch v. Helvering, supra. Petitioner presented no evidence or

argunent regarding the real property taxes disall owed.
Petitioner, therefore, has failed to neet his burden of proof.
Accordi ngly, we sustain respondent’s deficiency determ nation
regarding petitioner’s real property taxes clainmed on his tax
return for his 2003 tax year.

We next address whether the | osses related to the Cul ver
City property for tax year 2004 are subject to passive activity

[imtations pursuant to section 469. Petitioner contends that
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all of his real properties should be considered together and that
he actively and materially participated in the managenent of the
Culver City property. Respondent contends that petitioner’s
rental properties should be considered separate activities and
that petitioner failed to actively and materially participate in
managi ng the Culver City property.

Taxpayers are all owed deductions for certain business and
i nvest ment expenses under sections 162 and 212; however, section
469 generally disallows any passive activity loss for the tax
year. A passive activity loss is defined as the excess of the
aggregate |l osses fromall passive activities for that year over
t he aggregate incone fromall passive activities for such year
Sec. 469(d)(1). A passive activity is any trade or business in
whi ch the taxpayer does not materially participate. Sec.
469(c)(1). Rental activity is generally treated as a per se
passive activity regardl ess of whether the taxpayer materially
participates. Sec. 469(c)(2). Pursuant to section 469(c)(7)(B)
the rental activities of a taxpayer who is a real estate
prof essional are not per se passive activities under section
469(c)(2) but are treated as a trade or business subject to the
material participation requirenents of section 469(c)(1). Sec.

1.469-9(e) (1), Incone Tax Regs.
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Under section 469(c)(7)(B), a taxpayer qualifies as a real
estate professional and is not engaged in a passive activity
under section 469(c)(2) if:

(1) nore than one-half of the personal services
performed in trades or businesses by the taxpayer during
such taxabl e year are perfornmed in real property trades or
busi nesses in which the taxpayer materially participates,
and

(11) such taxpayer perforns nore than 750 hours of
services during the taxable year in real property trades or
busi nesses in which the taxpayer materially participates.

If the requirenents of section 469(c)(7)(B) are net, a taxpayer’s
rental activity is treated as a passive activity under section
469(c) (1) unless the taxpayer materially participates in the
activity.

Respondent concedes that petitioner neets the requirenents
of section 469(c)(7)(B) and is, therefore, a real estate
prof essional. Accordingly, we consider whether petitioner’s work
with his rental properties neets the material participation
standard set forth in section 469(c)(1). For purposes of
determ ni ng whether a taxpayer materially participates in a trade
or business, the participation requirenents nust be net with
respect to each interest in rental real estate unless the
t axpayer makes an election to treat all interests in rental real
estate as a single real estate activity. Sec. 469(c)(7)(A).

Petitioner contends that his consolidation of his rental

activities on Schedule E is sufficient to treat his interests in
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rental properties as a single real estate activity for purposes
of the material participation test. Respondent contends that
petitioner’s rental properties should be eval uated separately
because petitioner failed to file an election pursuant to section
469(c)(7)(A) to treat all of his rental properties as a single
real estate activity.

To make an el ection, a taxpayer nust clearly notify the
Comm ssioner of the taxpayer’s intent to do so. See Knight-

Ri dder Newspapers, Inc. v. United States, 743 F.2d 781, 795 (1l1th

Cir. 1984). “[T]he taxpayer nust exhibit in sonme manner * * *
hi s unequi vocal agreenent to accept both the benefits and burdens
of the tax treatnent afforded” by the law. Young v.

Conmi ssi oner, 83 T.C. 831, 839 (1984), affd. 783 F.2d 1201 (5th

Cir. 1986). A taxpayer nmakes the election to treat all interests
inrental real estate as a single rental real estate activity by

filing a statement with the taxpayer’s original incone tax return
declaring that the election is under section 469(c)(7)(A). Trask

v. Comm ssioner, T.C Meno. 2010-78; sec. 1.469-9(g)(3), Incone

Tax Regs. A taxpayer has not made an election if it is not clear
fromthe return that an el ection has been nade. See Young V.

Conmi ssioner, 783 F.2d at 1206.

We have held that aggregating | osses from Schedule E on |ine
17 of Form 1040, U.S. Individual Income Tax Return, is

insufficient notice to the Comm ssioner that the taxpayer
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intended to elect to treat all his rental properties as a single

activity under section 469(c)(7). Kosonen v. Comm ssioner, T.C

Meno. 2000-107. Simlarly, a taxpayer’s intent to elect, wthout
exhi biting an unequi vocal agreenment to accept both the benefits
and the burdens of such an election, is irrelevant to making a
determ nati on of whether he or she has made an el ection. See

Younqg v. Conmi ssioner, 783 F.2d at 1206; Kosonen v.

Conmi Ssi oner, supra.

Petitioner failed to file an election to treat all of his
rental properties as a single real estate activity. See sec.
1.469-9(g)(3), Income Tax Regs. Petitioner’s aggregate treatnent
of his rental properties on his return is insufficient to provide
notice to respondent that petitioner elected to treat all of his
rental properties as a single real estate activity. See Kosonen

v. Conmm ssioner, supra. Simlarly, petitioner’s intention to

file an election, without actually exhibiting his unequivocal
agreenent to accept the benefits and burdens of such an el ection,
also failed to provide sufficient notice. Nowhere on
petitioner’s return did he exhibit his unequivocal agreenment to
accept the benefits and burdens of an el ection under section
469(c)(7)(A). Accordingly, we evaluate each of petitioner’s
properties separately in order to determ ne whether petitioner

materially participated in the particular rental activity.
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Material participation is defined as involvenent in the
operations of the activity that is regular, continuous, and
substantial. Sec. 469(h)(1). An individual taxpayer materially
participates in an activity pursuant to section 1.469-5T(a),
Tenporary I ncone Tax Regs., 53 Fed. Reg. 5725 (Feb. 25, 1988),
if: (1) He or she participates nore than 500 hours during the
year; (2) his or her participation is substantially all of the
participation of individuals in that activity for the year; (3)
he or she participates nore than 100 hours and that participation
equal s the participation of all other individuals during the
year; (4) the activity is a significant participation activity
and his or her aggregate participation in all significant
participation activities exceeds 500 hours; (5) he or she
materially participates for 5 out of 10 years imredi ately
preceding the year in issue; (6) the activity is a personal
service activity and he or she materially participated for any 3
years preceding the year in issue; or (7) on all the facts and
ci rcunst ances, he or she participated on a regul ar, continuous,

and substantial basis during the year. Kosonen v. Conm ssioner,

supr a.

As to the Culver City property, petitioner fails to neet the
tests for material participation. Petitioner presented no
evi dence on the nunmber of hours that he spent managi ng the Cul ver

City property; he only stated that he nmade several trips and was
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actively involved. Consequently, petitioner fails the 500-hour
test (1), as well as tests (3) and (4), which require petitioner
to show that he worked for a m ninmumof 100 hours on the Cul ver
City property, as required by section 1.469-5T(a), |ncone Tax
Regs., supra. Simlarly, petitioner fails tests (5) and (6),

whi ch neasure participation over a period of years preceding
those in issue, because petitioner failed to present evidence for
any years except 2003 and 2004. Petitioner also fails tests (2)
and (7). The leases on the Culver Cty property stated that the
tenants woul d be responsi ble for the maintenance of that
property. Wiile petitioner testified that he visited the Cul ver
City property, the record shows only that he was present in the
Los Angeles area for 1 day during tax year 2004: February 27.8
Accordingly, petitioner has not shown that his participation was
substantially all of the relevant participation with respect to
the Culver City property for tax year 2004 or that it was regular
or continuous. Consequently, we conclude that petitioner has
failed to show that he naterially participated with respect to
the Culver City property. W, therefore, hold that petitioner’s
| osses with respect to the Culver City property for tax year 2004

are disallowed pursuant to section 469.

8Culver City, California, is in Los Angel es County,
Cal i fornia.
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As to petitioner’s expenses with respect to the Ventura
property for tax year 2004, respondent contends that the | osses
are passive and should be allocated against petitioner’s capital
gain fromthe sale of the Ventura property.

As stated above, a taxpayer may not deduct passive activity
| osses in excess of passive activity income; however, excess
| osses may be carried forward to subsequent years to offset
subsequent passive activity incone. Sec. 469(a), (b), (d). If,
however, a taxpayer sells his entire interest in a passive
activity, an excess loss relating to the activity for the year
the sale occurs (including suspended | osses relating to the
activity carried forward into the year of the sale) over the
total incone for the current year fromall passive activities is
treated as a loss froma nonpassive activity and is not subject
to the above limtation of section 469(a). Sec. 469(g); Lee v.

Conmi ssioner, T.C. Meno. 2006-70.

As we hel d above, petitioner is a real estate professional
who did not file an election to treat his rental properties as a
single real estate activity. Petitioner’s evidence that he was
actively involved in the Ventura property is the sane as that
provided for the Culver Cty property. W find petitioner’s
evi dence unpersuasi ve and concl ude that the Ventura property is a
passive activity. However, petitioner conpletely disposed of the

Ventura property in a taxable transaction during his 2004 tax
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year. Gin fromthe disposition of property used in a passive
activity is treated as passive inconme. Sec. 1.469-2T(c)(2),
Tenporary I ncone Tax Regs., 53 Fed. Reg. 5711 (Feb. 25, 1988).
Consequently, the | osses generated by the Ventura property should
be deducted against the capital gain fromthe sale of the Ventura
property. Accordingly, we sustain respondent’s determ nation
regarding the |l osses fromthe Ventura property for petitioner’s
2004 tax year.?®

Finally, we address the $5,481 petitioner claimed on his
return for his 2004 tax year in unreinbursed enpl oyee expenses
whi ch respondent disallowed.® Petitioner contends that the
anmounts he clainmed are fully deductible as they relate to
busi ness expenses incurred while searching for new rental
properties. Respondent contends that the disallowed anounts are
nondeducti bl e because they were not properly substantiated. In
the alternative, respondent contends that the disall owed expenses

relate to new properties and, therefore, nust be capitalized.

°l'n the notice of deficiency, respondent applied the |osses
generated by the Ventura property to the sale proceeds of the
Vent ura property.

Opetitioner clained the excess unrei nbursed enpl oyee and
ot her m scel | aneous expense deductions on Schedule A attached to
his return. The deductible amount equals the sum of all owabl e
unr ei nbur sed enpl oyee expenses and ot her m scel | aneous expenses,
| ess 2 percent of the taxpayer’s adjusted gross incone. Sec.
67(a).
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Cenerally, a taxpayer is permtted to deduct the ordinary
and necessary expenses that he or she pays or incurs during the
tax year in carrying on a trade or business. Sec. 162(a). A
t axpayer, however, is required to maintain records sufficient to
establish the amount of the deduction. Sec. 6001; sec. 1.6001-
1(a), Incone Tax Regs.
When a taxpayer establishes that he or she paid or incurred
a deducti bl e expense but does not establish the anbunt of the
deduction to which he or she may be entitled, we may in certain
ci rcunstances estimate the anmount allowable. Cohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v.

Commi ssioner, 85 T.C 731, 742-743 (1985). There nust be

sufficient evidence in the record, however, to permt us to
concl ude that a deducti bl e expense was paid or incurred in at

| east the anobunt allowed. WIlians v. United States, 245 F.2d

559, 560 (5th G r. 1957); Vanicek v. Conm ssioner, supra at 742-

743.

Certain categories of expenses nust also satisfy the strict
substantiation requirenments of section 274(d) in order for a
deduction to be allowed. The Cohan doctrine nmay not be used to
estimate expenses covered by section 274(d). See Sanford v.

Comm ssioner, 50 T.C. 823, 827 (1968), affd. per curiam412 F. 2d

201 (2d CGr. 1969); sec. 1.274-5T(a), Tenporary |Incone Tax Regs.,
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50 Fed. Reg. 46014 (Nov. 6, 1985). Section 274(d) expenses
i nclude travel expenses. Sec. 274(d)(1).

To substantiate a deduction pursuant to section 274(d), a
t axpayer must naintain adequate records or present corroborative
evidence to show the following: (1) The anount of the expense;
(2) the tinme and place of the expense; and (3) the business
pur pose of the expense. Sec. 274(d); sec. 1.274-5T(b)(2),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Petitioner reported travel expenses that he incurred while
investigating the possibility of acquiring new rental properties.
To be deductible, the travel expenses nmust be ordinary and
necessary expenses incurred in carrying on a trade or business.
Sec. 162(a). The determ nation of trade or business is a factual

determ nati on nade on a case-by-case basis. O Donnell wv.

Commi ssioner, 62 T.C. 781, 786 (1974), affd. w thout published

opi nion 519 F.2d 1406 (7th Cr. 1975).

Additionally, for foreign travel, section 274(c)(1)
generally disallows a deduction for the portion of the foreign
travel expenses that is not allocable to the income-producing
activity. However, section 274(c)(2) provides an exception to
section 274(c)(1) if the trip qualifies under one of two
exceptions: (A The trip does not exceed 1 week, or (B) the
portion of the trip not attributable to the taxpayer’s section

212 activities constitutes |less than 25 percent of the total tine
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of the stay. Hintze v. Conmi ssioner, T.C Meno. 2001-70.

Foreign travel expenses may al so be deductible if either of the
follow ng applies: (1) The taxpayer incurring the expenses did
not have “substantial control over the arrangi ng of the business
trip”; or (2) obtaining a personal vacation or holiday was not a
maj or consideration in the decision to nmake the trip. Sec.
1.274-4(f)(5), Income Tax Regs. Section 274(c) applies only to
expenses incurred by the traveler, not the traveler’s enpl oyer or
client. Sec. 1.274-4(a), Incone Tax Regs.

Petitioner owns rental properties in Mam Beach, Florida;
Ednond, Okl ahoma; Ventura, California; and Culver Cty,
California. Petitioner clained a deduction for travel expenses
that relate to the investigation of new rental properties in
California and Col onbia, South America. Petitioner’s clained
expenses included car rental fees, airfare, hotel charges, and a
“per dient for each travel day.

The record is unclear regarding the Iength of petitioner’s

stay in Colonbia, South Anerica.!'! However, neither at trial nor

1petiti oner submtted an electronic ticket for airfare for
his trips, including his trip to Col onbia, South America. The
el ectronic ticket lists the dates Aug. 16 and Aug. 24. However,
it is unclear fromthe electronic ticket where petitioner
travel ed and whether any additional trips were made during that
time. Petitioner’s hotel receipt lists the dates of the trip to
Col ombi a, South Anerica, as Aug. 19 to Aug. 24. Petitioner’s
other receipts that relate to Col onbia, South Anerica, do not
evi dence any purchases before Aug. 22 or after Aug. 24.
Petitioner did not specifically testify regarding how | ong he was

(continued. . .)
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in the notice of deficiency did respondent raise any issues as to
whet her petitioner was in South Anerica for nore than a week.
See sec. 274(c). W, therefore, decline to address whet her the
requi renents of section 274(c) apply to petitioner’s travel to
Sout h Anmeri ca.

In addition to petitioner’s receipts, he also testified at
trial, making a bl anket statenment that all of his expenses were
busi ness expenses. However, petitioner failed to offer any
specific testinony regarding his trip to Col onbia, South Anerica.
We, therefore, do not accept his uncorroborated testinony
regarding the nature of that trip. Additionally, one of
petitioner’s receipts was for the purchase of clothing. On the
basis of the record, we hold that petitioner has failed to prove
that his trip to Col onbia, South America, was for business

purposes. See Rule 142(a); see also Myers v. Conm ssioner, 38

T.C. 658, 666 (1962). Accordingly, we sustain respondent’s
di sal | ownance of expenses that relate to petitioner’s

i nvestigation of rental properties in Colonbia, South Anerica. !?

(... continued)
in Colonbia, South Amrerica.

21 f we were to assune that petitioner’s expenses that
relate to the investigation of rental properties in South Anmerica
wer e busi ness expenses, petitioner would have to capitalize those
expenses because they were directly related to the acquisition of
a capital asset; nanely, a new rental property. See sec. 263;
Lychuk v. Conm ssioner, 116 T.C. 374 (2001); see also Radio
Station WBIR, Inc. v. Comm ssioner, 31 T.C 803, 814 (1959).
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Petitioner also clained expenses for traveling to the Los
Angel es and San Francisco areas to investigate new rental real
estate investnents. Respondent contends that petitioner nust
capitalize those expenses pursuant to section 263. Wile current
expenses are deductible pursuant to section 162, section 263
deni es a deduction for capital expenditures. An expenditure nust
be capitalized when it: (1) Creates or enhances a separate and
di stinct asset, (2) produces a significant future benefit, or (3)
is incurred “in connection with” the acquisition of a capital

asset. Lychuk v. Comm ssioner, 116 T.C 374, 385-386 (2001). An

expense is incurred “in connection wth” the acquisition of a
capital asset when it is directly related to the acquisition.

Id. at 386. Capital expenditures are not |imted to the actual
price the buyer pays the seller but also include the ancillary
costs related to the asset acquisition. 1d. at 389. Sections
162 and 261 provide that capitalization takes precedence over the

al | owance of deductions. See Conm ssioner v. Tellier, 383 U.S.

687, 689-690 (1966) (“The principal function of the term
‘ordinary’ in 8 162(a) is to clarify the distinction, often
difficult, between those expenses that are currently deductible
and those that are in the nature of capital expenditures”).
Petitioner testified, and we conclude, that his travel
expenses were for the investigation of new rental properties.

Such expenses are directly related to the acquisition of a
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capital asset; nanely, a new rental property. Accordingly, the

i nvestigatory expenses nust be capitalized. Petitioner, however,
never purchased any new rental properties. The fact that a

t axpayer does not make an investnent does not change the nature
of the expenditure; the expense neverthel ess nust be capitalized.

Radio Station WBIR, Inc. v. Conm ssioner, 31 T.C. 803, 814

(1959). Wth an abandoned investnent, a taxpayer may suffer a
| oss, but the loss may not be recognized until it is definitely

realized. Sec. 165; Ellis Banking Corp. v. Commi ssioner, 688

F.2d 1376, 1382 (11th Cr. 1982), affg. in part and remanding in
part T.C. Meno. 1981-123. Petitioner failed to present evidence
t hat he abandoned his search for rental properties during his
2004 tax year. Accordingly, we hold that petitioner is not
entitled to a current deduction for his 2004 tax year for travel
expenses relating to the investigation of new rental properties
under either section 162 or section 165.

The Court has considered all other argunments made by the
parties and, to the extent we have not addressed them herein, we
consi der them noot, irrelevant, or wthout nerit.

To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




